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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

1. Claim 1-3, 5-6, 25-29, and 31-32 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Messier (US 6,224,655) in view of Pike et al (US 5,873,968). 

Messier teaches a biostatic air filter that is a microbiocidal air filter element comprised of 
an air permeable nonwoven fibrous carrier to which the iodinated strong base anion 
exchange resin is held within. Messier teaches the anion exchange resin can be in the 
form of particles dispersed in the fibrous matrix of the filter element. Messier differs 
from the current application and does not teach that the filter is a dielectric carrier and 
has an electrostatic charge. 

Pike teaches a laminate filter medium having an electret lofty spunbond web and 
an electret microfiber web. Pike teaches filter media is porous and teaches large 
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interfiber pores have high permeability and fine interpore structures of meltblown webs 
tend that are better at trapping fine particles tend to have lower permeability (col. 1 , 
lines 1 1-38). Pike teaches a fibrous nonwoven web comprising the lofty layer and the 
microfiber layer are electretized by methods such as thermal, plasma-contact, electron 
beam and corona discharge. The dielectric carrier is equated with the electrically 
charged and electret treated web of Pike. 

Pike presents a finding that one of ordinary skill in the art could have substituted 
the electrostatically charge filter in the biostatic filter of Messier and the results of the 
combination would have been predictable. 

Regarding claim 2, 3, 28 and 29, Messier does not teach a dielectric carrier. 
Pike teaches the electrically charged web is a nonwoven and Pike teaches the 
nonwoven web is a fibrous structure. A fibrous nonwoven web structure would be a 
fibrous matrix structure. 

With respect to claim 30, Messier teaches the biostatic filter can be comprised of 
an intermediate filter with iodinated resin either as a membrane or incorporated as 
particulate in the carrier matrix structure. Messier teaches that the layers of filter can be 
spaced apart and in a zig-zag folded where the organisms become entrapped between 
the intermediate air filter and the upstream and downstream filter elements. As a 
nonwoven batt is sponge like and there are spaces between the filter components there 
would be an open cell matrix structure present. 
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Regarding claim 5 and 31 , Messier teaches a zig-zag structure which would be 
three-dimensional. Messier teaches the iodinated resin can be in particulate form and 
can be between layers or coated particulates on membranes. 

As to claim 6 and 32, Messier teaches the iodinated resin particles are dispersed 
in the carrier matrix of the air filter element (col. 2, lines 20-21 ). 

With regards to claim 25, Messier teaches layers of air filter materials. Pike 
teaches two layers of nonwoven materials and Pike teaches both layers are 
electretized. Pike presents a finding that one of ordinary skill in the art could have 
substituted the electrostatically charge filter with two layers in the biostatic filter with 
multiple layer of Messier and the results of the combination would have been 
predictable. 

Regarding claim 26, Messier teaches an iodinated exchange resin can be 
present on a first and second membrane. 

As to claim 27 and 28, Messier teaches an air gap separates the filter elements 
of the intermediate filter and the iodinated resin membranes. Pike teaches nonwoven 
webs that can be made electret. It would have been obvious to substitute the 
nonwoven fibrous filters of Messier with nonwoven webs of Pike that are dielectric 
carriers motivated to improve the filtration efficiency. 

2. Claim 4 and 30 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Messier (US 6,224,655) in view of Pike et al (US 5,873,968) and in further view of 
Messier (US 5,639,452). Messier in view of Pike does not teach a sponge like structure 
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that is a foam. Messier '452 teaches a iodine resin disinfectant wherein the iodine is 
impregnated into a resin (ABST). Messier '452 teaches the invention is useful for 
protective clothing and disinfectant dressings and cartridge filters (col. 35, lines 20-35). 
Messier '452 teaches a disinfectant component comprising particles of an iodinated 
anion exchange resin and a carrier component being configured to hold onto the iodine 
particles (col. 6, lines 45-54). Messier '452 teaches the carrier is a foam having a 
spongy aspect and having dispersed within the polymeric matrix particles of the 
iodinated resin. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to incorporate the iodinated resin particles into a foam structure 
motivated by Messier '452 foam structure used for protective clothing or media. 

Response to Arguments 

3. Applicant's amendments and arguments, with respect to claim 4 have been fully 
considered and are persuasive. The 35 USC 112 2 nd paragraph rejection of claim 4 has 
been withdrawn. New 35 USC 103 rejection over Messier '655 and Pike and Messier 
'452 has been provided to show that incorporating an iodinated resin in a foam structure 
is known and it would be obvious to do so. 

4. Applicant's arguments, with respect to claim 5 and 31 have been fully considered 
and are persuasive. The 35 USC 112 2 nd paragraph rejection of claim 5 and 31 has 
been withdrawn. 
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5. Applicant's amendments and arguments, with respect to claim 6 and 32 have 
been fully considered and are persuasive. The 35 USC 112 2 nd paragraph rejection of 
claim 4 has been withdrawn. 

6. Applicants argue that the combination of Messier and Pike is hindsight 
reasoning. In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

As the combination of Messier and Pike teaches the features of a iodinated resin 
filter is known and an electret filter is also known, one of ordinary skill in the art could 
have combined the known elements with a reasonable expectation of success in 
producing a filter material with the desired filtration properties. The burden is upon the 
Applicant to present evidence that the results of the combination are unexpected. The 
rationale to modify or combine the prior art does not have to be expressly stated in the 
prior art; the rationale may be expressly or impliedly contained in the prior art or it may 
be reasoned from knowledge generally available to one of ordinary skill in the art, 
established scientific principles, or legal precedent established by prior case law. In re 
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Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988); In re Jones, 958 F.2d 347,21 
USPQ2d 1941 (Fed. Cir. 1992). 



Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JENNIFER STEELE whose telephone number is 
(571)272-71 15. The examiner can normally be reached on Office Hours Mon-Fri 8AM- 
5PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Donald Tarazano can be reached on (571) 272-1515. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. S.l /Elizabeth M. Cole/ 

Examiner, Art Unit 1794 Primary Examiner, Art Unit 1794 



